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Decision re: £eppCo; by Rotert P. Beller, Deputy comptroller
general.

Issue area: Pederal Nrocureuent of Goods and Services (1900).
Contact; Office of the General Coumnel: Procurement Lu I.
Budget Punction: National Defunma: Department of Defense -

Procurement t Cocrtracta ((583.
Organizaticn Concerned: Department of the Army: army uissile

Comuand, BRedtone Arsenale AL; Systems Service Corp.
Authrity: B-187086 (19773. 9-1863(5 (175).

The award of an Army vibration teat equipment
maintenance contract was protested bn tha basis that the Aran7
determination of techufeally unacceptable per-annml was in
error. The allegation that the agency acted imptoperly uas
without merit. A claim for proposal prepatatios cost was denied
because the claimant was unable to show had faith or arbitrary
or capricious actions. (IES)



Edward Wrtanen
!~~~~~~~~~,tL !¾ 10. Irc 

1rms COMPTYOLLER OENERAL
DE- CISION ) -°OP TOri UNITEO *TAVIUJ o . , WAU4I.NUTOP.. =.C. nc

!ho
r FiLE: 3-187&172 DATE: April VA, 1977

MATTER OF: KeppCo

OiI3EST:

1. Allegation that, agency acted lprcperly in'terminating
contract and resoliciting requireaant 'As without marit
since once agency discovered irregularity in evaluation
under initial solicitation cnJy course of action open
to agency was termination of contract a-ard under initial
wolicitation and reuolicitation of zequirmment.

2. Where claimant i. table to show that actions of agency
toward claimant were li bad faith, arbitrary, or capricious,
claim for proposal preparation coat in denied.

Request ,er Pr6Mossls (1??) No.:IDAAU03-j6-R.-0105'issued
ai'Ualy 8, 1976 by the U.S. Army Missile Caumand, Redstone

Arsenal, Alaban (A ) solicited offer. r-for the maintenance
of vibr-atior tnt eaipment. KeppCo submitted the second
'loest of the three offers received. However, tWhat firm and
one other were found to be techcaflUy unacceptable. Con-
tract No. AAK03-76-C-0193 vas awarded to Systems Service
Corporation (Systems) on 3eptenber 10, 1976 as the sole
qualified offeror.

IceppCo protested the award of the contract to Systems,
alleging that the Arzyls determination thit its personnel did
not have the required eiperience was in error because KeppCo
proposed to use personnel who hat previously performed the
same services for the Government under previous contracts.

After~ a rvi ' the procurt eAt, theeontractingt
orrcerdliscovelr d. svera'l''arbiguities in ibe. evaluation,

factor.ckontained in the aRFP, specif4c". he found that
pereaoaii -e xperience requfr 'ents'werie considered. too "loose"
and were not' iAs more precise durinh negotiations. Since
the contrcting',offierde+.erained that KeppCo's allegation
of error bad merit in tbtt the arZ iguities in 'the L:? affected
the evalution it was decided to terminate System's contract
for the convenience of the Goverment snd iresolicit the
remaining recriremerts wuing nore definitive criteria.
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The requirement vas remolicitS under RIP Io. 'DMA03-
77-R-0019 which was issued on December 6, i976 to five
prospective offerora lncludig KeppCo. However,'KeppCo
-did not ex~it a proposal. tcutract No. D^AN03-77-C-0039
var awarded to isteml an the low accterp6able ofaxv

KeppOco claim, that it is entitled to the contriact\because
undr.r a proper evaluation conducted under the original RFP
it wolld have received the award. The piotceter contends
that'there was no reason to issue a now RFP becauoe the
defect In tha original award stemmed frcm'the evaluation
made by the Government and not fron nythlnzg inherent in
the solicitation.

We cannot 'n¶stain the protester'.s cotenbi on. nePCo'
proposal1 was round to 1id'techniciily uhicceptable. Whetber
KeppC6, vwuld hiave eventuialy received',tie award under a, proper
evaluation remains a matter of speculataion. UJnder these cfr-
ctstances we believe that'the only coursc of eation open to
the ageincy once the irreghirity was.diirc';Vered wns to ter-
minate the existing contract and resolicit the requirement.
See Poli-Con, Inc., B-187086, march 10, 1977, 77-1 CPD _.

In the'alternative, 'KpCo riqueuts rc!onmpense for ^oets
incurred by it 'in subaitftig it.s'proposal.' PiFposl, prepare-
tion bits diee ni6t recoverable by''an offeror unless it can 'he
shown ,that the actians ,f the procurement agency towvrd :L
alanant were-in bad faith, arbitrary or capricious. Sae,
MIell I~bbratories. Inc., B-184369, December 12, 1975, 75-2
6?D 390 and canes cited tharein. In the present case we have
Dot fouid that the Government's action was arbitrary, capricious,
or in bad faith.

For the foregoing reasons, the protest hod c.ain fo.- costa
incurred must be denied.

Depaty Cowptroll Generil
of the Un.ted States

'.2-




